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RULES  FOR 


THE  PREVENTION  OF 
UNNECESSARY  LITIGATION 
Object  of  the  Rules. 

It  would  be  impracticable  for  the  Chamber  of  Commerce  of  the 
State  of  New  York  and  the  New  York  State  Bar  Association  to  attempt 
to  lay  down  rules  of  law  for  the  guidance  of  laymen.  That  would  be 
an  attempt  to  write  law  books  and  to  make  every  man  his  own  lawyer. 
Such  a  course  would  be  fotUe.  It  would  promote,  rather  than  prevent, 
unnecessary  legislation. 

The  attempt  here  made  is  simply  to  put  in  concrete  form  a  few 
common  sense  rules  of  business  which  experience  has  proved  to  be 
valuable  in  the  prevention  of  unnecessary  litigation.  As  litigation 
and  its  prevention  are  peculiarly  within  the  province  of  the  legal  pro- 
fession, these  rules  necessarily  relate,  in  large  measure,  to  the  advice 
of  counsel  and  to  the  point  at  which  it  is  to  the  interest  of  the  busi- 
ness man  to  turn  to  his  lawyer  for  guidance. 

These  rules  are  constructed  on  the  theory  Uiat  prevention  is 
preferable  to  cure.  They  contain  nothing  that  is  new  and  much  that 
is  necessarily  general  and  commonplace.  If  they  did  not  represent  a 
common  experience,  they  would  be  useless.  Therefore,  in  the  prepa- 
ration of  these  rules,  an  effort  has  been  made  to  present  recognized 
business  principles  in  the  amplest  possible  form  and  even  to  formulate 
what  may  sometimes  seem  to  be  self-evident  truths.  Even  if  the 
truths  are  trite,  the  fact  that  they  are  formulated  may  serve  as  a 
reminder  at  a  critical  moment 

Unnecessary  Litigation  Defined. 

Litigation  may  be  said  to  be  unnecessary  if  it  can  be  prevented  by 
the  exercise  of  reasonable  care.  There  are  three  points  at  whi<^ 
reasonable  care  is  specially  effective.  Care  at  the  source  is,  of  course, 
most  effective.  After  the  facts  become  fixed  and  before  suit,  it  may 
or  may  not  prevent  litigation.    After  suit,  it  may  reduce  the  litig^i.- 

tion.    These  rules  are  accordingly  divided  into  three  parts : 

<      -  '     .  - 

I.  Prevention  of  Litigation  at  the  Source, 
II.  Prevention  of  Litigation  after  the  Facts  become  fixed  and  be- 
fore Suit. 

in.  Prevention  of  litigation  after  Suit 


PART  I. 

PREVENTION  OF  LITIGATION  AT  THE  SOURCE. 

Experience  has  shown  that  the  point  at  which  unnecessary  litiga- 
tion can  be  the  most  easily  invited  and  the  most  efFecfcuallj  prevented, 
is  at  the  source ;  that  is,  before  the  facts  upon  which  a  dispute  can 
arise  become  fixed.  At  that  time,  the  facts  are  in  a  formative  state 
and  respond  to  the  moulding  hand.  If  one  proposed  state  of  &cts  or 
set  of  words  is  liable  to  lead  to  a  dispute^  another  state  of  facts  or  set 
of  words  can  be  substituted. 

The  basis  of  all  litigation  is  a  dispute  concerniiig  the  facts  or  the 
law,  or  both.  Theoretically,  the  law  is  a  known  quantity.  Indeed, 
it  is  a  well  settled  legal  principle  that  every  man  is  presumed  to  know 
the  law.  It  is  an  equally  well  settled  principle  that  ignorance  of  the 
law  is  no  excuse  for  the  violation  of  the  law.  Otherwise  law  could 
never  be  enforced. 

Disputes  concerning  the  law  as  an  abstract  proposition  are  of  com- 
paratively  rare  occurrence.  The  usual  dispute  concerns  the  appli- 
cation of  the  law  either  to  an  admitted  state  of  facts  or  to  a  disputed 
state  of  facts.  The  latter  .case  is  by  &r  the  more  common.  Thus  it 
is  that  success  or  failure  in  litigation  usually  turns  upon  the  facts. 

While  the  law  cannot  be  changed  by  individuals  the  facts  are  pe- 
culiarly within  their  power.  Of  course  one  cannot  change  the  order 
of  nature,  but,  within  proper  limitations,  a  person  has  great  latitude 
in  determining  facts  in  advance  of  any  dispute.  He  can  so  determine 
the  facts  that  the  opportunity  for  dti^ute  is  large  or  small  depending 
upon  the  wisdom  with  which  he  has  acted.  For  example,  the  presence 
or  absence  of  particular  words  or  phrases  in  a  contract  or  will  is  a 
fact  within  the  power  of  the  makers  of  such  instruments.  If  proper 
words  are  chosen  to  fit  perfectly  all  possible  contingencies  that  may 
arise,  there  can  be  no  dispute.  If  the  words  used  do  not  fit  perfectly 
all  possible  contingencies  that  arise,  their  meaning  and  legal  eftect 
may  become  disputed  questions  that  require  litigation  for  settlement. 

Litigation,  in  a  majority  of  civU  cases,  is  the  o&pring  of  disputes 
oonceming  property.  If  there  caa  be  no  dispute  there  can  be  no 
litigation. 

The  world's  great  instrumentalities  for  preventing  disputes  concern* 
ing  property  are  two  in  number.  The  office  of  each  is  much  the  same 
and  relates  to  the  ownership  of  property.    The  first  is  the  creator  of 
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wealth  and  the  instrument  of  trade.  It  is  a  mutual  agreement 
between  two  or  more  persons  and  is  known  as  a  contracL    The  second 

relates  to  the  transmission  of  property  after  death.  It  is  made  by  one 
person,  usually  in  secret^  to  take  effidct  afti^  dmtk  and  is  known  aa  a 
wilL 

Advice  of  Counsel 

Experience  has  shown  that  the  key  to  the  prevention  of  mueh 

unnecessary  litigation  lies  in  the  confidence  and  cooperation  between 
the  laity  and  the  l^al  profession.  That  confidence  and  cooperatton 
necemafily  depends  upon  an  intelligent  understanding  of  certain  truths 
peculiarly  within  the  knowledge  of  the  profession.  The  better  those 
truths  are  understood  the  more  clearly  will  the  lawyer  stand  before 
the  public  as  a  constructive  force.  His  true  character  as  an  aid  to 
prosperity  will  be  appreciated  quite  as  much  as  are  his  remedial  powers 
in  case  of  adversity. 

The  legal  profession  is  the  guardian  of  peaceful  trade  during  life 
and  of  the  orderly  transmission  of  property  after  death.  Like  the 
medical  profesrion,  it  is  dirtinguished  from  a  biminess  in  thtA  its  fink 
consideration  is  the  discharge  of  a  trust  or  duty  to  another.  The  ad- 
vice given  or  service  rendered  must  not  be  and,  among  worthy  mem- 
bers of  the  profession,  it  is  not  tainted  by  a  sdfish  motive. 

For  the  good  name  of  the  profession  and  for  the  protection  of  the 
client,  it  is  the  duty  of  the  lawyer  to  bring  to  his  task  good  faith  and 
nothing  less  than  ordinary  profesrionid  skill,  care  and  diligence.  A 
lawyer  is  not  ordinarily  required  to  bring  to  his  task  extraordinary 
professional  attainments,  and  the  client  has  no  right  to  expect  such 
attainments  simply  from  the  fact  that  his  legal  adviser  holds  a  license 
for  the  practice  of  law.  1£  he  wishes  exceptional  professional  attain- 
ments in  any  line  he  must  seek  for  them,  just  as  in  the  medical 
profession,  and  must  not  complain  because  all  lawyers  are  not 
equally  learned,  cardul  and  diligent. 

RuLS  1.  Consult  counsel  in  advance  of  important  undertakings 
aad  also  ,  when  uncertain  q£  any  contemplated  action* 

Rule  2.  Remember  that  the  point  at  which  unnecessary  litigation 
can  be  most  easily  invited  and  also  the  most  easily  prevented,  is  at 
the  source. 

Rule  3.  Experience  has  shown  tiiat  tiie  layman  that  draws  his  own 
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l^al  documents  or  seeks  to  have  them  drawn  bj  a  person  possessing 
anything  less  than  ordinary  professional  akill  is  inviting  unneoessarj 
disputes  and  litigation. 

Rule  4.  Remember  that  the  wise  choice  of  a  legal  adviser  is  half 
the  battle. 

Rule  5.  Learn  to  appreciate  the  importance  of  and  to  demand 
carefully  prepared  contracts,  wills,  and  other  legal  writings. 

RuLi:  6.  Learn  to  regard  the  lawyer  as  a  constructive  force  quite 
as  much  as  the  possessor     remedial  powers* 

Rule  7.  Learn  to  consult  counsel  freely  before  the  facts  upon  which 

a  dispute  can  arise  become  fixed.  If  the  facts  have  become  fixed, 
learn  to  consult  counsel  before  or  at  the  inception  of  the  dispute. 

Rule  8.  As  you  consult  your  banker  on  finandal  matters,  your 
CTedit  agency  on  credit  matters,  your  newspaper  on  market  conditions, 
BO  in  advance  consult  your  legal  adviser  on  the  serious  problems  of 
your  business. 

Rule  9.  Remember  that  if  consulted  in  time,  a  lawyer  can  prevent 
disputes  that,  later,  he  could  not  cure. 

Rule  10.  Remember  that  the  professional  man  of  the  highest 
standiii-  in  law,  as  in  mediciue,  can  often  best  serve  the  interests  in 
his  keeping  by  calling  in  a  specialist  or  one  having  unusual  skill  and 
experience  in  a  particular  branch  of  legal  work. 

Rule  1 1.  If  counsel  fails  to  prevent  litigation,  remember  that  it  may 
not  be  his  fault  It  may  be  the  fault  of  his  client,  the  fault  of  others 
ot  the  &uit  of  the  limitations  of  human  nature. 

Contracts. 

The  contract  is  the  woild's  gr^test  instrumentality  for  the  pre- 
vention of  disputes.  It  is  the  basis  of  trade  throughout  the  world. 
Its  office  is  to  bring  together  the  minds  of  opposing  parties.  If  the 
contract  is  perfect,  it  will  so  provide  for  all  possible  contingencies  that 
during  its  continuance  there  shall  be  no  room  for  dispute  as  to  its 
meaning.  The  only  dispute  that  can  then  arise  is  as  to  its  performance 
— whether  the  act  done  or  thing  delivered  measures  up  to  the  twms 
of  the  contract.    (See  Fart  II,  p  16.) 
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As  tiie  oontraiCt  &lls  short  of  perfsetioii,  the  opportanities  for  dis- 
pute multiply  both  as  to  the  meaning  of  the  contract  and  as  to  its 
performance.  Happily,  most  business  transactions  are  simple.  Most 
bufflhess  engagements  are  performed  at  the  time  they  are  made.  In 

such  cases,  there  is  usxxally  little  room  for  dispute.  Where,  however, 
performance  is  postponed  or  requkes  a  oontinuing  and  unnsoal  course 

of  action,  there  is  greater  opportunity  for  dispute  and,  consequently, 
a  greater  necessity  for  a  careful  preparation  of  the  contract. 

In  making  such  ccmtracts,  experience  has  shown  that  it  is  wise  for ' 
each  party  interested  to  look  into  the  future  and  to  see  to  it  that  from 
his  point  of  view  such  words  are  used  as  wuU  safeguard  his  interest 
against  all  ponible  contingencies  and  truly  reflect  the  meeting  of  the 
minds  oi"  both  parties.  This  necessity  of  business  has  led  to  the  em- 
ployment oi*  counsel  in  the  preparation  of  important  contracts  and, 
finally,  to  the  standardization  of  many  kinds  of  contracts,  such  as 
deeds,  mortgages,  insurance  policies,  promissory  notes,  bills  of  lading 
and  the  like. 

These  standard  contracts  are  necessary  to  the  transaction  of  ordinary 
business  and  represent  the  wisdom  and  experience  of  ages.  Many 
oootraotfiy  however,  are  not  capable  of  ^tiuadardization,  and  theie  are 
the  contracts  that  cause  the  most  disputes  and  litigation. 

On  the  basis  of  space  devoted  to  each  subject,  in  a  standard  digest 

all  r^rted  qatts,  it  seems  that  of  all  the  litigation  in  the  State  of 
New  York  concerning  non-standardized  contracts,  about  28  per  cent, 
concerns  the  meaning  of  the  instrument.  In  contrast  with  this  the 
perccHntage  of  litigation  concerning  the  meaning  of  standardised  ooi^ 
tracts,  it  may  be  well  to  note,  ranges  only  from  three  to  seven  per  cent 

These  figures  are  to  be  taken  as  nothing  more  than  approximate  ; 
but  they  aroi  nevertheless,  useful  as  showing  the  value  of  the 
standardization,  or  careful  preparation,  of  contracts.  They  clearly 
show  that  unoectainty  of  meaning  is  the  great  breeder  of  disputes  and 
litigation. 

Rule  1.  Reduce  agreements  to  writing  whaaever  practicable. 

Rule  2.  Have  clearly  in  mind  the  object  to  be  attained  and  the 
method  of  attaining  that  object. 

Bulb  3w  Seek  out  all  possable  omtingencies  that  may  arise  and 

consider  carefully  what  may  be  the  consequences  of  eadau 

BuL£  4.  Devise  ways  and  means  of  meeting  those  contingencies  and 
their  conseqnwoes. 
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HuLE  5.  Do  not  enter  into  importaut  contracts  without  legal  advice. 

Rule  6.  When  counsel  is  to  prepare  a  l^al  document  tell  him 

everything,  or,  better  still,  write  the  facts  without  reserve.  AVithhold 
no  information  regarding  yourself  or  the  other  parties,  lest  a  fact 
apparently  immaterial  may  prove  to  be  of  importance. 

Rule  7.  Take  special  care  that  the  language  used  shall,  under  all 
possible  circamstaQces,  conyey  the  desired  meaning  beyond  the  possi- 
bility of  a  doubt. 

Rux^  8.  If  there  is  the  B%hteBt  donbt  as  to  the  language,  do  not 
remain  silent  but  urge  your  views  upon  counsel. 

RuL£  9.  Remember  that  the  preparation  of  such  a  document  may 
cost  in  time,  thought  and  money,  a  little  more  than  slipshod  work, 
but  it  will  be  well  worth  what  it  costs. 

Rule  10.  If  a  legal  instrument  is  submitted  for  execution,  place 
it  in  the  hands  of  counsel  with  instructions  to  test  it  in  yoar  intwtast 
on  the  lines  above  mentioned.  Read  and  understand  it  yourself  and 
give  counsel  the  benefit  of  your  Tiews. 

Rule  11.  Remember  that  when  a  contract  is  ready  for  execution 
it  is  intended  as  a  record  of  the  meeting  of  minds,  that  it  is  important 
that  the  minds  of  all  parties  should  actually  meet  and  that  all  should 
have  the  same  understanding  of  the  terms  of  the  instrument.  To  this 
end  every  precaution  should  be  taken,  otherwise  the  germs  of  a  dis- 
pute exist  from  the  signing  of  the  contract. 

Rule  12.  Remember  that  contracts  entered  into  by  carelessly  spoken 
words  or  loosely  written  l^rs  are  as  daageioiiv  «•  otimr  ambigooat 
contracts. 

Rule  13.  Make  careful  mvestigation  of  the  parties  with  whom  you 
are  about  to  contract  b^ore  entering  into  business  relations  with  them. 

Rule  14.  Make  no  contract  tiiat  is  not  beneficial  to  both  parti«. 
If  an  ambitioofi  and  incompetent  person  is  anxious  to  make  a  contract 
that  you  know  he  cannot  profitably  perform,  do  not  take  advantage 
of  his  ignorance.  He  probably  will  not  do  his  part  and  litigation 
will  follow. 
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Rule  15.  If  possible  avoid  dealing  with  a  person  of  doubtful 
character  or  one  in  whose  good  faith  you  lack  confidence.  If  you 
must  deal  with,  such  a.  person  take  unusual  care  that  the  terms  of  the 
contract  are  clearly  stated  and  understood  bj  all  parties. 

Role  16.  Carry  out  aU  ounitracts  £suthfully,  accun^ely  and  com* 
pletely. 

Rule  17.  Keep  complete  records  of  all  transactions  for  a  reason* 
able  time  after  they  are  closed  lest  some  question  should  arise  in 
relation  thereto. 

Wills. 

"The  will"  says  the  late  Sir  Henry  Maine  in  his  work  on  An- 
cient Law,  is  the  instrument  "  which  next  to  the  contract  has  exercised 
the  greatest  infinoioe  in  transforming  human  society."  It  is  the 
instrument  by  which  its  maker  is  permitted  to  prescribe  the  succession 
to  his  property  after  death.  In  efiect,  the  instrument  becomes  a 
private  law  for  that  purposa 

A  will  diflfers  sharply  from  a  contract  since,  in  its  making,  no  agree- 
ment between  living  persons  is  required.  Ho  person  o^r  than  the 
maker  has  a  right  to  know  its  oontrats  or  to  suggest  an  amendment 
unless  invited  to  do  so.  If  the  will  proves  to  be  safe  and  sound  there 
will  be  little  room  for  dispute.  If  not,  every  defect  and  uncertainty 
of  meaning  will  be  brought  to  light  after  death  and  will  invite  family 
disputes  and  litigation. 

A  safe  and  sound  will  has  two  indispensable  elements  both  of  whu^ 
are  within  the  power  of  the  maker.  The  first,  is  a  wise  plan  conceived 
on  fair  lines  and  equitable  principles  and  so  perfected  as  to  meet  the 
unknown  contingencies  of  the  future  in  family  and  estate.  The  second 
is  a  set  of  words  that  shall  so  reflect  that  plan  that  no  uncertainty  of 
meaning  can  arise  under  any  possible  contingencies  of  the  future.  In 
the  absence  of  either  oi  these  elements,  a  will  may  prove  a  disappoint- 
ment to  those  whose  interests  it  is  designed  to  protect. 

On  tiie  basis  of  i^wce- devoted  to  each  subject  in  a  standard  digest  of 
all  reported  oases  in  &e  State  of  N«w  York,  the  volume  of  litigation 
concerning  wills  seems  to  exceed  by  far  that  on  any  other  subject 
before  the  courts.  It  also  appean  that  of  this  great  volume  of 
litigation  eighty-two  per  cent  is  of  a  preventable  nature,  while  seventy 
per  cent,  concerns  the  meaning  of  the  instrument  and  less  than  eight 
percent  eraMerns  mental  c^)acity»  fra«d  and  undne  inflimioa 
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Ab  in  the  case  of  contractB,  these  figures  are  tftken  only  as  approxi- 
mate; but  their  comparison  with  figures  relating  to  non-standardized 
ocmtraets  reveals  a  remarkable  fact.  They  show  that  the  bulk  of 
litigation  concerning  wills  turns  on  the  meaning  of  the  instrument. 
They  also  show  that  the  percentage  of  preventable  litigation  concern- 
ing wills  is  about  three  times  as  great  as  the  percentage  of  preventable 
litigation  concerning  nou-staudardized  contracts,  and  from  ten  to 
twenty-three  times  as  great  as  the  percentage  of  preventable  litigation 
concerning  standardized  contracts. 

This  disparity  of  percentages  is  easily  explained.  In  the  case  of 
contracts  the  words  used  are  employ  ed  only  after  they  are  carefully 
discussed  and  approved  by  parties  having  adverse  interests  and  usually 
by  their  counsel  as  well.  A  will,  however,  is  generally  made  in  secret, 
without  outside  critidsou  The  words  used  ace  not  8ubjie(^;ed  to  the 
scrutiny  of  adverse  interests  until  death  has  made  change  impossible. 
Then  the  only  possible  remedy  is  an  agreement  between  the  parties  in 
interest,  arbitratiiHi  or  l^al  proceedings. 

The  reasons  for  such  an  extraordinary  amount  of  unnecessary  liti- 
gation concerning  wills  are  plain.  The  first  is  that  many  persons 
cling  to  the  absurd  idea  that  the  writing  of  any  will  doee  not  call  for 
legal  talent  specially  qualified  for  the  work.  The  second  reason  lies 
in  the  fact  that  most  wills  are  not  tested  before  death,  as  is  the  prac- 
tice in  England.  The  idea  behind  such  a  test  is  for  the  maker  of  a 
will  to  assume  that  he  is  dead  and  to  discover,  by  an  independent  ex- 
pert  examination  durii^  his  li£e»  what  is  likely  to  happen  to  his  will 
after  his  death.  There  is  no  other  possiMe  method  of  testing  a  will 
before  death.  A  judicial  test  before  death  is  impossible.  Even  a 
hm  for  the  probate  of  a  will  b^re  |hbe  <toath  of  the  maker  hm  been 
held  unconstitnti<maL 

BuLfi  1.  Bmiember  that  m  the  prepara^on  of  no  li^al  doeamMt 

is  the  inaccurate  use  or  location  of  a  word  or  phrase  more  serious 
dian  in  a  will* 

Bulk  2.  Remember  that  the  best  time  to  prevent  disputes  and  liti- 
gation conoerning  a  will,  is  when  the  will  is  made.  If,  however,  a 
will  has  been  made,  remember  that  it  may  still  be  tested  before  death 

and  its  defects  and  ambiguities  discovered  and  corrected. 

Rule  3.  Remember  ^tmt  the  more  entangled  one's  estate  the  greater 
is  the  aeoeasity^fbr  a  proper  wiU. 
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Rule  4.  Kemember  that  no  layman  should  attempt  to  draw  a  will. 

Rule  5.  Do  not  hesitate  to  giv«  your  legal  adviser  all  the  facts  and 
State  your  wishes  folly.    Wi^ont  such  data  he  cannot  intelligently 

draw  a  will  to  meet  your  requirements. 

Rule  6.  Remember  that  the  proper  writing  of  a  simple  will  calls 

for  nothing  less  than  ordinary  professional  skill  and  for  much  more 
care  than  an  ordinary  contract  or  other  l^al  writing  between  living 
persons. 

RuLK  7.  Remember  that  the  writing  of  a  complicated  will  or  one 
intended  to  tie  up  property  by  trusts  or  otherwise,  calls  for  l^al  talent 
specially  qualified  for  the  work. 

Rule  8.  Remember  that  the  maker  of  a  will  can,  with  reasonable 
certainty,  forestall  &mily  discord  and  prevent  wasteful  litigation  after 
his  death,  (1)  by  planning  his  will  wisely  with  reference  to  his  family 
and  estate*  (2)  by  having  it  skilfully  prepared  and  (3)  by  submitting 
it  to  at  least  one  specially  qualified  1^1  critic,  other  than  the 
draftsman,  for  independent  interpretation  and  constructive  criticism. 
In  this  manner,  a  fresh  mind  specially  equipped  and  working  on 
scientific  lines  will  usually  so  test  a  will  before  death  as  to  discover 
latent  germs  of  dispute  in  time  for  correction. 

Rule  9.  Remember  that  undue  economy  in  the  preparation  of  a 
will  often  defpiajts  the  purpose  of  its  maker. 

Rule  10.  Remember  that  it  is  wise  for  the  maker  of  a  will  to 
occasionally  examine  its  contents,  particularly  if  the  will  is  stale  M 
dow  not  aiOoiaatieallj  a^uat  itsalf  to  changes  in  fiuailj  or  estate. 

Rule  11.  Remember  that  if  the  maker  of  a  will  changes  his  domip 
cile  from  one  state  or  comttf  to  uiother  tiiat  dumge  may  make  a 

will,  othetif^ise  valid,  wholly  or  partly  void  unless^  it  complies  with 
the  laws  of  the  new  domicile. 

Rule  12.  Do  not  hesitate  to  alter  your  will  as  often  as  changed 
conditions  demand,  but  do  not  attempt  to  do  so  without  1^^  advice* 

Rule  13.  Remember  that  the  expense  of  settling  an  estate  is 
iiiualiy  less  iinder  a  wiU^  if  owefully. drawn,  than  without  IL 
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Bulb  14.  Do  not  delay  in  making  or  altering  a  will  until  yon  are 

ill  or  until  you  are  about  to  take  a  journey  and  have  little  or  no  time 
to  give  to  the  proper  planning  and  preparation  of  the  instrument 
Whatever  the  haste,  be  not  in  a  hjftrvj.  fie  deUbArate  b«t  do  jniI 
procrastinate. 

Trusts. 

Trusts  are  a  legal  device  by  which  the  legal  title  to  property  is 
vested  in  one  person  and  the  benefical  interest  in  another.  This  de- 
vice is  used  largely  in  wills  and  in  certain  forms  of  contract.  The 
rules  relating  to  the  preparation  of  both  instruments  have  already 
been  stated  and  should  be  consulted  by  the  reader. 

The  duties  and  the  powers  of  the  trustee  are,  of  course,  defined  both 
by  law  and  by  the  instrument  creating  the  trust.  The  trustee  assumes 
control  of  the  property,  subject  to  all  the  conditions  and  limitations  of 
the  trust,  and  he  may  not  alter  or  dispense  with  any  of  them  nor  impose 
new  ones.  If  he  violates  his  instructions  or  exceeds  his  authority,  he 
does  so  at  his  peril.  (See  rules  relating  to  Executors,  Administrators 
and  Trustees,  pp.  14-15.) 

Executors,  Administrators  and  Trustees, 

In  o-eneral  the  duties  of  executoi*  and  administrators  are  to  bury 
the  dead,  prove  Uie  will,  if  any,  or  take  out  letters  of  administration, 
make  an  inventory,  collect  a«9ets,  pay  debts  and  divide  the  remainder 
according  to  the  will  or  the  law  of  intestacy.  If  the  will  creates  a 
trnafe,  the  truatee  must  keep  the  principal  ^invested  and  collect  and 
pay  over  the  income.  On  the  terminination  of  the  trust,  he  must 
pay  over  the  principal  as  by  the  will  directed.  These  fiduciary 
reiationg  have  always  been  fertile  in  unnecessary  litigation* 

In  the  transaction  of  such  business  it  is  manifestly  unwise  fbf  a 
layman  to  act  without  legal  advice.  In  performing  the  duties  above 
mrationed  o^rtaun  rules  of  business  i^ould  ako  be  followed. 

Rule  1.  Keep  strict  accounts  of  all  money  received  and  paid  ottt 

EuLE  2.  Do  not  mingle  estate,  and  private  funds. 

Rule  3.  Deposit  all  estate  funds  in  a  special  account  in  a  legal 
depository. 

Rule  4.  Keep  estate  securities  and  property  in  a  safe  place  and 
entirely  s^pamte  f com  all  oth»t  property. 
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Rule  5.  Ascertain  at  once  what  securities  are  legal  investments  and 
what  property  should  be  sold. 

RuUB  6.  Keep  property  insured  and  pay  taxes. 

Rule  7.  Be  diligent  in  watching  the  valuation  of  investments  lest 
(hey  detoriorato* 

Rule  8.  Keep  posted  on  the  requirements  of  the  law  and  carefully 
pterfprm  the  dfttief  of.  the  office. 

Bulk  9.  If  in  doubt  as  to  duties  consult  oounseL 

GuariUans. 

A  guardian  is  one  who  legally  has  the  care  and  management  of  the 
person  or  property,  or  both,  of  a  ^faild  during  nunorify.  Hit  offioe  is 
one  of  trust.  It  is  his  duty  to  collect  all  moneys  due  the  infant  and 
to  obtain  possession  of  all  his  property  of  every  desoriptiffli  and,  froooi  a 
business  point  of  view,  to  manage  the  same  mudi  as  a  trustee  under  a 
will. 

Fot^  tuim  see  EKectttogs»  AdaiiiiistEatMS  aiid  TrartM%  p^  14. 

Corporations. 

Corporations  are  artificial  pMsm  created  by  law  for  the  transactiim 
of  business.  Therefore,  they  necessarily  act  under  laws  designed  to 
give  their  officers  and  directors  power  and  to  protect  them,  their 
stockholders  and  the  pabUe,  in  their  renpeetiv^  rights.  Laige 

corporations  habitually  employ  counsel  in  all  matters  requiring  legal 
advice,  but  small  corporations  frequently  fail  to  do  so.  A  large  part 
of  the  preventable  litigation  ccmceming  corporations  is  directiy 
traceable  to  this  fact. 

Rule  1.  ^o  layman  should  attempt  to  act  as  counsel  for  a  corpora* 

Rule  2.  Corporate  pvooedure  requires  competent  legal  oversight  or 
periodic  iegalj^ vice.  .       :  , 

Real  Estate. 

The  law  of  real  estate  may  be  said  to  be  the  backbone  of  American 
law*   The  estates  aad  interests  in  leal  property,  both  prassnt  and 
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future,  present  the  most  intricate  of  all  questioDB  known  to  the 
<!0iirt8.  Modem  statutes  and  the  standardization  of  deeds  and  other 
instruments  relating  to  real  estate  have,  however,  greaUy  redueed  the 
onmber  of  such  questions ;  but  occasionally  the^  arise  when  least  ex- 
pected and  require  careful  treatmoiit. 

Rule  1.  Every  transaction  in  real  estate  should  be  under  the 
supervision  of  a  l^al  adviser. 

Rule  2.  To  safeguard  the  interests  of  the  parties,  the  preparation 
of  a  contract  for  the  sale  of  real  estate  often  requires  more  care  than 

the  preparation  of  a  deed. 

Rule  3.  The  owner  of  real  estate  should  not  sign  a  contract  of  sale 

until  he  can  have  the  assurance  of  counsel  that  he  has  the  required 
titl»  to  be  delivwed  under  the  contract. 

Rule  4.  No  tiUe  can  be  safely  accepted  without  a  proper  ezarainap 
tien. 

Rule  5.  It  is  always  desirable  to  have  a  lease  drawn  or  approved 
by  counsel  before  signing. 

PART  II. 

PREVENTION  OF  UTIGATION  AFTER  THE  FACTS 
BECOME  FIXED  AND  BEFORE  SUIT. 

After  the  facts  upon  which  a  dispute  can  be  based  have  become  fixed, 
either  before  or  after  a  dispute  has  arisen,  it  is  possible  to  do  much  to 
prevent  litigation.  What  can  best  be  done  in  each  case  and  whether 
with  or  without  legal  advjo^  necessarily  depends  upon  the  facts  and  the 
parties  to  the  prospecUve  controversy.  DififeeDoes  way  be  mi»ii»i#ed, 
adjusted  or  arbitrated.  If  not  so  disposed  of,  litigation  will  usually 
ensue. 

Rule  1.  In  the  matter  of  good  faith  give  your  adversary  the  benefit 
of  the  doubt 

Rule  2.  Remember  that  pugnacity,  vindictiveness,  ill  temper,  im- 
patience, carelewaeBB.  diorUightadnew,  arrogance,  eageruew  to  take 


undue  advantage  and  absence  of  ethical  principles  are  all  proTocatiTa 

of  litigation.  Even  if  these  instincts  are  inherent  in  human  nature 
thej  maj  be  controlled  by  an  imparti^J.  OQOsideration  of  the  fitcts  and 
a  proper  exercise  of  the  reasming  powers.   Before  mdiing  into 

litigation  wise  legal  advice  of  the  right  sort  is  all  important. 

Rule  3.  Endeavor  to  look  at  both  sides  of  a  situatikm  in  a  c^li" 
and  impartial  manner.    Eliminate  all  perscmal  animosity. 

Rule  4.  Discuss  your  differences  fairly,  frankly,  patiently,  without 
prejudice  and  with  due  regard  to  the  sensibilities  of  the  other  parties 
in  interest,  or  employ  a  lawyer  that  will  do  so. 

Bulb  5.  In  such  disrassioiis  with  adverse  parties  avoid  making 

positive  assertions,  even  if  true,  that  may  be  offensive,  but  rather  state 
the  same  £u3ts  ia  a  diplomatic  manner  not  calcukited  uoMeessanly  to 
arouse  antagoni«n. 

Rule  6.  Throw  all  light  possible  upon  the  questions  involved  in  the 
controversy  in  order  that  nothing  shall  be  imrnried  which,  if  known, 
mi^t  harnumise  divergent  viewa 

Rule  7.  Display  a  spirit  of  conciliation  and  be  prepared  to  make 
some  concessions,  if  necessary,  to  avoid  a  breach. 

RuLs8.  Remember  that ''a  lean  setdement  is  better  tiian  a  fiit  law 
suit.** 

Rule  9,  When  negotiations  fail  to  settle  a  dispute  submit  the  ques- 
tions to  arbitration  and  abide  by  the  imaim  of  the  arttttratoiSi 

Minimizing  Differences. 

It  sometimes  happens  that,  notwithstanding  the  die  is  east  that 

foreshadows  a  dispute,  it  is  possible  to  pursue  some  course  of  action 
which  will  have  the  effect  of  reducing  differences  or  damages  to  a 
minimum.  Such  a  course  must  generally  be  promptly  undertaken 
and  may  or  may  not  require  legal  advice,  depending  upon  the  parties 
t^fXi^  the  qu«^iaiMi  invol^ved. 


Differences  may  be  adjusted  by  the  parties  themselves  or  with  the 
aid  of  a_  muti^l  Men       their  Jeg«J  advisers.   Which  method 


18 


better  depends  upon  the  parties  and  the  questions  concerned.  When 
questions  of  law  are  involved,  the  legal  opinion  of  a  lawyer  acceptable 
to  both  parties  is  often  sufficient. 

Submission  of  Controversy  upon  Agreed  Statement  of  Facts, 

Persons  of  full  age  may  submit  to  the  court  upon  an  agreed  state- 
ment of  &et8  any  question  of  difference  which  might  be  the  subject  of 

an  action.  -n  * 

The  usual  difficulty  with  this  procedure  is  that  the  parties  wiU  not 
agree  upwi  the  facts  thw  iwndaring  «  k«al  or  equitable  action  neces- 
sary. ,  » 
Where  the  parties  are  able  to  agree,  however,  this  method  of 
procedure  is  speedy,  amicable  and  effective,  resulting  in  a  formal 
judgment  of  the  court. 

Arbitration. 

Where  differences  caimot  be  adjusted  between  the  parties  or  their 
attorneys  and  the  intervention  of  a  third  party  becomes  necessary, 
there  are  several  forms  which  arbitration  may  take.    The  arbitration 
may  be  (1)  informal,  (2)  under  the  Code.  (3)  under  the  auspices  of 
a  commercial  body,  or  (4)  under  the  auspices  of  a  bar  association. 

The  experience  of  many  business  men  and  lawyers  testifies  to  the 
advantage  of  these  methods  of  adjusting  differences  wherever  possible. 
They  are  inexpensive,  speedy  and  peaceful. 

Parties  who  may  arbitrate. 

Under  the  law  of  this  state  a  corporation  or  any  person  of  full  age 
and  sound  mind  may  enter  into  arbitration. 

Disputes  that  may  be  arbitrated. 

Under  the  law  of  this  state  any  existing  controversy  may  be 
submitted  to  arbitration  except  a  claim  to  an  estate  in  real  property 

in  fee  or  for  life.  u  •  • 

Where  the  sole  arbitrator  is  a  lawyer,  or  where  the  submission 
provides  that  a  lawyer  on  the  board  of  arbitrators  shall  be  sole  judge 
of  the  law,  there  is  no  reason  why  substantiaHy  any  question  oi  kw 
or  fact  involving  property  rights  should  not  be  arbitrated,  provided 
ihe  parties  interested  are  of  full  a«e  and  sound  mind.  In  arbitrations 
involving  technical  questions,  whether  in  law  or  special  Imes  of  butt- 
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ness,  experience  hM  shown  the  advantage  of  aelec^g  m  arbiiraton 

persons  in  that  particular  line  of  business  or  otherwise  familiar  with 
the  trade  cmtoma  or  technicalitieB  inyolved. 

The  following  are  peculiarly  approppriate  subjects  for  Arbitr&tum : 
disputes  concerning  contracts,  wills,  mechanics'  liens,  insurance  policies, 
sale  and  delivery  of  goods,  partoersb^M^  ooinmi«donB»  value  of  services, 
and  particularly  disputes  arising  outofbosinesstransactiras  in  foreign 

oountries,  etc. 

Informal  A  rbitratioru 

Informal  arbitration  is  simply  the  submission  of  a  controversy  to  a 
third  party  withont  formality  witii  an  understanding  to  abide  by  the 
decision.  Such  third  party  may  be  a  business  man  or  a  lawyer  whose 
l^[al  opinion  is  acceptable  to  both.  This  method  is  often  very  e^Goc- 
tive  when  the  controversy  is  one  that  can  be  settled  out  of  court 

ArbUmtUm  under  the  Code. 

The  Code  provides  a  complete  system  for  the  arbitration  of  differ- 
ences before  one  or  more  arbitrators  to  be  selected  by  the  parties.  A 
written  submission  to  arbitration  is  required  and,  at  the  option  of  the 
parties,  it  may  provide  for  a  judgment  of  the  court  to  be  entered  on 
the  award 

Arbitration  under  the  Auspices  of  Commercial  Bodies. 

The  New  York  Chamber  of  Commerce  and  many  other  commocial 
bodies  have  provided  systems  of  arbitration  not  only  for  the  use  of 
their  owu  members  but  also  for  nouf-memben  whether  dtisras  oi  this 
or  any  foreign  country.  They  maintain  committees  of  arbitratMm  to 
su^rvise  such  matters. 

Arbitration  under  the  Auspices  of  the  New  York  State  Bar 
Association. 

Following  the  example  of  commercial  bodies,  the  Kew  York  State 
Bar  AsBodation  has  established  under  its  auspices  a  system  of  arbitra- 
tion which  it  deems  practicable  for  lawyers  to  recommend  to  clients 
wishing  to  settiie  their  diq^utes  by  artntoation.  With  one  or  more 
lawyers  sitting  in  each  case,  arbitrators  are  enabled  to  pass  upon 
questions  of  law  as  well  as  questionii  of  fact 
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PART  III. 

PREVENTION  OF  LITIGATION  AFTER  SUIT. 

After  a  suit  has  hem  commmiced,  the  partiM  should  leave  its  man- 
agement and  all  negotiations  relating  to  the  conduct  or  settlement 
thereof  in  the  hands  of  their  respective  counsel. 

The  Chamber  af  Commerce  of  the  State  of  New  York  and  the 
New  York  State  Bar  Association,  with  a  view  to  the  prevention  of 
unnecessar  J  litigation  after  suit,  urge  upon  members  of  the  Bu  that 
they  make  effi>rt,  even  after  litigation  has  begun,  to  bring  about  an 
amicable  adjustment  of  differences;  or,  where  this  is  impossible,  to 
reduce  disputed  facts  and  disputed  questions  of  law  to  a  minimum.. 
The  Chamber  and  the  Bar  Association  recommend  that,  in  arranging 
for  conferences,  members  of  the  Bar  call  attention  to  this  recommen- 
dation as  the  opinion  of  public  bodies  submitted  for  the  guidance  of 
parties  involved  in  litigation. 

It  would  seem  to  be  within  the  power  of  counsel  in  most  ca^  to 
bring  the  parties  together,  if  not  upon  terms  of  settlement,  at  least 
upon  facts  which  should  not  unnecessarily  occupy  the  time  of  the 
Court.  To  that  end  parties  and  counsel  are  urged  to  ^courage 
agreements  and  stipulations  concerning  tiie  &cts  wherever  possible. 

In  this  connection  a  perusal  of  the  rules  under  Part  II  (p.  16, 
above)  is  commended  to  all  partief  in  interest. 


